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Snprrme Court of tie Hawaiian Islands
In llanco Janaazy Term 1882

T Errxcrn JR by T Srrxcrn Iris next
friend and guardian s Y C Parke

JtTt C J JIcCcli y and Acstix J J
Onsiox or rar Couet by Avstis J

Tins is au action of replevin tried in the
Court below before Mr Justice Judd and n
jury

The plaintiff bad a recovery of part of the
property claimed specifically and of half of the
residue thereof From this verdict and the
jndpmeut entered thereon the plaintiff dis-

cerns

¬

and files his bill of exceptions
The defendant jnsificd the seizure and de

tention of the properly claimed by the plaintiff

under an order issued in tlio bankruptcy pro-

ceedings
¬

against Tbos Spencer
All the proceedings in bankruptcy in that

case itere put in evidence including the peti-
tion

¬

the adjudication of Thos Spencer as a
bankrupt and the apixiintment of hu

The plaintiff excepts to the validity ol llio

petition because sworn to by a purported agent
of the creditor under a power of attorney not
sufficient to authorize the oath or the taking of
the proceeding in baukrnptcy or the filing of
tlia bond therein required

On looking at the jKiner f attorney it au-

thorizes
¬

tho attorney to take all lawful menus
by suit cr otherwise for the recovery of debts
duo Andrew Welch the party granting the
power and to compromise sgrce for and
settlo the same and to make scat and deliver
such acqnittances receipts diechargef satis-

faction
¬

of mortgage and other instruments as
may be nccestary or proper in the premises

AVr hae no doubt this jiowcr autlioiized P
C Jones the attorney by substitution for
ti i Tirjdeed Bt agreed that thero stillSpencer gie
oath was taken by Mr P C Jones the attor ¬

ney in fact for the pctilionirg creditor This
w as sufficient undrr Sec C3 of the Cnil Code
and in analogy to Sec 1099 as lo oaths in ciil
actions Thero is no requirement that the oath
shall be personally made by the party ic
interest

The proceeding was therefore properly be-

gun
¬

The Court acquired jurisdiction and the
subsequent proceedings arc regular

The plaintill asked tho Court to charge the
jury that the detenoant was rcquircu lo sliow

oru that Thomas Spencer was a bankrupt
and was properly so adjudicated We think
the record was proof of tho regularity of all

Mho proceedings taken and no proof against it
Vn made or probably could be made by the
plaintiff The objection was technical The
ashigness in bankruptcy are not required to
fight over anew njon every claim made against
their estate as assignees their titlo to act as
euch

Under the Bankruptcy Act of the United
States lately repealed the record was made

apreeiiuiptive proofof all the proceedings and
a certified copy of the assignment coiicIumvo
rrcof of the liileot the asbigncc to tlio prop
erty of the bankrupt and his right to sue
inerciur
judication in

tij- -

assignees

de made in ten
of the void w ant of c

his property prowrly
in fraud of creditors and all rights

in equity are at once vested in the
relating back to the of the pro ¬

ceeding in Bump on
pp 3U 130 lt6 13S 173 1S2 United Stales
Statutes at Large Sees 10U2 5011 50105017
5019

Without these special the proper
uf tho aid the for¬

mal and would hae
been held conclusive as to all the world as to
tho right of assignee to stand in place of j

f and Ins creditors as to an ins
assVu Thereby no possible injury could arise
to the plaintiff Tho Judge
so held on tho trial below

As matter of fact pioving Tlicmas Spencer
a did not prove him insolvent and
idiow title the creditors in this case and
other proofs were and were made

The plaintiff also claims that the return of
the delciidant as Marshal admits the goods re-

plevied
¬

lo bo tho property of tho plaintiff
and that thereby he is fnun dctiung
it Tho order the Mrrtdisl to tnkc
wsession of all tlio proerty ol Thomas

Sicnccr doing business under the naiuo of
Thos Spencer Jr at Hilo

Under that order the defendsnt took tho
pioiCity in question Ho labels his rctnrn

Inventor- - uf goods aud siczed
January 20lh lbbl in the storo of Thomas
Spencer Jr by order ol Supreme Court

Tho return proper says lly virtue of tho
t within order I did on IboSOlh January 18S1

take into my possession all too gooas autl et- -

gmuauanaziittjjj- -

Jurisprudence

iiviiMiTIicVcJLVrrr7

vvirtiwifllica8ipifuentiiIiid
preceding

rupttoall including
cunvsyed

assignees
commencement

bankruptcy Bankruptcy

commencement proceeding
adjudication assignment

lliebankrnpt

presiding properly

bankrupt

rrquifed

ettopcd
commanded

merchandise

of Spencer Spencer aenrtt in
r iiiakaircciioiiiltiii

This is not return wliich alniits tho prop
erty in issuo to bo tlio plaintiffs It
specifitu no property to belong to tho plaintifT
It refers fulluu ing the lanRiiapo if tlio order
tf seiturc to the proptry of Thos Spencer

jtloinR tinsinesa under the name uf Thomaa
Senccr Jr

The Mnrshal ami las ilepntr Vnew titer
no right undrr tho order to tiko any but tho
pnperty of Thomas Spenier and they sci7cd
hat and tntciHlcd to so return Hut even if the

language could be construed asm admis ¬

sion of lillo loan uf the property in the
plainlifl it does not estop the ilefrndant

Tho cases cited by the plaintiffs counsel
nre not in jwint here They hold nn estoppel
in fjor of tligsj to tho officer cues a
duty

In this case tho defendant ones no duty to
tlio plaintiff lie holds in opposition to him
Tho plaintiff is a paity lo the order IIo
ttnstat a a IraHiKtr tn it A iIiimI nililit stciintMiiii9 in nnaiiii iv aiw nut

al Attar itlinr slrjnmir m lis tliat rruu1j i via
hewasdirecte1

CI lljJl10
or

is

not eonymicnl
If any

atKut It it is surplusage
Tho plaintiff further excepted to tho refusal
tho court to chargo that the action is suh

ported by cidcnco that plaintiff had tho
possession goods when and thai
tho burden of prool lo show title out tho
plaintiff is then on the defendant

The Court we think rightly charged that
tho buidcn cf proof was on the plaintiff Tho
actual Ksscasion of the goods replevied was
shown lo in Whether

personally or as guardian for plaintiff
Thos Spencer was a question of fact for
the jury That Spencer wes pos ¬

session was claimed as badge uf fraud by tho
defendant If the defendant proof
that Thomas Spencer was insolvent and must
liave paid for llio goods replevied lillo
claimed by Thos Spencer by any bilL of

would void whilo Thos Senccr re¬

mained jKscsBioii by all the leading
kindred cases ainco Tw no case decided in
1C0X lknjsiiiiii on Sales Sees 4SI The
burden of proof was the plaiuliff iu this
case

Sec Irccnler Evidence Vol 2 Sec 5C3

Jlcrrit v Lyon 3 llaib 110 12
The only leiuainiug point the plaintiff ia

tint there is litcrall no cvidenco tending lo
sbow that tho good claimed vrero tho

Tlio Spencer
tin we clearly of the opinion

tut as tbe vet diet was favor of
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vm0 Err iVAi5tcTc AIl ewand frMhTby
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tbot defendant llicro was sufficient evidence
to support it

The exceptions are therefore overruled
A Francis Judd
Lawbick McCvilv
itaj II ArsTix

A S Ilartw and E Preston for plaintiff
F 51 Hatch for defendant

Honolulu Febiuary 3 1832

KEIL CAMPSLLL OPARDIAN KT AtS VS MAOT

irr als
JudJ C J ZTcCvVy ami Austin J J Opin-

ion
¬

of lilt Court by McCuUy J
From tho Xov Term 1691 of the Third

Judicial Circuit Court upon exception to re
fusal of tho following instruction 4That the
instrument under which plaintiffs claim title
purporting to be deed is not properly
executed to constitute deed and plaintiffs
cannot recover under it as it contains no seal
and as it purports to sigi sealed and
delivered by Inaina and nowhere does it
appear that it so scaled

In Ttood s Ladd et als 1st Haw Bcp 17
October Term 1 817 Chief Justice Lee saj s

Thero is no law of this Kingdom making
seals necessary to the olidity of such instru-
ments

¬

Mortgages and the objection can be
urged only on that authority of the laws of J
other countries as there is uo statute
or common law in Hawaii making them neces-
sary

¬

We are of the opinion that no deed
could bo invalidated for their want

Upon the high auihoriU the learned
Chief Juntico who to large extent and so
wisely laid the foundations of our Hawaiian

and upon the undisturbed ac-

quiescence
¬

in this doctrine for more than
thirty years we may rest this case unless it
shall appear that subsequent legislation has
mw seal requisite to the validity

required it is is no

stitute in this Kingdom which requites
in land or conveyances to he made by writ-
ings

¬

under seal Tin Court has repeatedly
had occasion to say that the common law
England is not in force in this country any
further than its rcasoniugs and principles may
be adopted by the courts Civil Code Sec
623 The King vs Agnee et al 3rd Haw
Iep 100

Our Statute of frauds Sec 1053 Civil Code
provides that no actii shall brought or
maintcincd upon any contract for the sale of
lauds unless it shall lie ill writing and Bigned
Nothing else is required by btatuto to make
dec I but the signature I hereof common
law signing as of the execution of
deed is unnecessary but scaling of deeds

indispensably necessary in order to
their validity at alter Ihe time Ed ¬

ward III 3rd Washlmm R P p p 270 271
The elaborate arguemetit f counsel for the
defend wit is founded on nbovo doctrine
and would be coticlusi7c if the common law
w ere in force

There is good reason in our v iew for not
finding the common law binding here in this
respect Chief Juitice Lee in case cited
felt constrained by the rank injustice ot

J the jcar
bankruptcy tlc title bank- - vrcro for teal V

provisions

the

for

I

50

saK--v- in

tlc

the

the

it Ij Fiti tiiait iiwvn mil vawioivna iiv iivyij

ficd by statute coimtlvai mimlier of deeds
bve been executed without regard to sealing
lic omi isioii to rescnbe sealing requis ¬

ite to conej once of real cstMe in tho
subsequent Ms ntc irciicriliinr signing pre
mmptiely dispenses ith the seal li this
Kingdom and to hold otherwise upon tho
ground simply of the common law doctrine
and contrary to permitted usage ever since
there ivas individual ownership of land aud
deeds were made in this Kingdom would
pernicious instance ol judicial legislation

Exception overruled
A FrtAxcis Jvhd
lAwnhNce Mcfviiv
Uinj U Austin

A Ilartwell for PUintilf id Preston
for Defendant

Honolulu Feb Cth 1SS2

F Knos vs Wa

Appeal from the Commissioner of Wajs etc

JuM C J XtCnVtf mil Austin J J Opin

ion of tin Cbmt by McuHyj
In tl is case the court heard tcstimonv at

largo for parties in addition to tho record
of the and aftcrn arils xifilcd
aud nvtdo carelul exsmiiiatioii of llio locality

From the testimony and our observa ¬
tion of tlc premisis wo are satislied that tho
complainant lias had Ins exit and entrance
throned tlio defendants premises br sou
Jlh ihivis or taru pitch Innks ami that thero is
not now and probably ncterha been way

7

feels Tliomai and Thomas lVe llri
Jr in Hilo northcrlj Uio Idlioa

here

had

used
part

hom

not

part

hero

both

srcaiu and coming out near the biidgo on thu
mam road to Mnunaltia

We arc of opinion frcra observation that
the particular hanks claimed by the plaintiff
nire those which had been used for way
in lato xears although the evidence is that
when tho dcteuilanlii land as not III uilti
Mition or but pitliilly cultivated travel s

sliictly eonhned thereon Thero as al
all times soino way through defendants
premise and thero must lie now from ncss- -
ily somewhero Way through them

The difemlaiit has however entirely cut
awiy portion of said way and reduced it to

water patch for taro or riic and another
portion baa cut down to loot or less in
width which is Insufficient fur even foot
paasengcrs This is the way awsrdcd by the
comuiisnioners It appeared to ua on in-

spection
¬

that this obliteration aid reduction
of the road had been ery reecutlr done
probably siuce tho award uf the commission- -

to seize as Tho Spencer He removal or llio alight fences as we saw- -

cannot preclude the defenco by the officer or i01 KeUc rel f
U- - lliero however kiiaimathose whom ho represents a

This admission aland liko tho admission of cli spoken of in tho leatiiiiniiy as

r any oilier psity It is evidence but may bo S wrely planted with sca
v plained or contradicted Thcdefcudant uu j loes murder lo bar tiaxel over it whuli

called do almM would afTord direct and way forupon to sav or an tiling
the tilaiiitill s nronertv ho tnado report i -

of
tho

of the taken
of

bo Thos Spencer ho
held lie

Jr
Thomas in

a
shouod

a
Jr

sale bo
in

on

of
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of
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insofar iu
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Having found that tho plaiuliff is entitled tn
n road of necessity and that he has hilherto
enjoyed il by traversing eomo part uf the
defendants laud Wo award him as follows

A right of way by tho last said kiiauna
wliich It the kuauna stalling Irom near tho
cast and mauki comer of pluulifls premises
and running in an casteily direction about al
right angles lo the road coming uut through
the bar now being tnakai uf defendants
house This way to bo made by the defendant
three feet wide in those parts where it is now
lefs than that with right of exit by the de¬
fendants bars which tho plaintiff must put
down aud np as he tiea thcui but this award
docs not give to plaintiff the right to fence in
tlio way hereby awarded Cost divided

A riiAct Jlliri
IAwniNCK McCcLLYf
1IMCJ H Avdtin

J I Kaulukou for plaintill Utatle Hatch
for Dcftjidant

Honolulu Feb 1st 18S2
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MANUFACTURERS OF

FINEl JEWELRY
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We liave the Largest the Finest the Cheapest Stock of Goods in our lino
In California All floods marked In plain ngnre and but one price

ar On by mall antwrred promptly and carefully on tame term as though selection were made In person
INll Cm
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Havo Rocontly Received n Lnrgc Stock of Goods In Our Lino
many of which aro Entirely Now in this Market ox Lnto Arrivals

viz Barks F S Thompson and Cnlbarion from Now York Darks
Ella Lady Lampson W H Mayor ands City of Now York

Large Invoices of Goods
from New York lloslon ami Sun Franrlsro

Bk Sir Lancelot with FcncoWiro Paint Oil Ac from England
OXTJR STOOlv IS

VERY LARGE and COMPLETE
EMBRACING
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Pioneor Steam Candy Factory

Lemon and Taniarind Syrups always on hand
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American French English

German Pastries
Mlde to Order At rbort Notice

Wodding Cakes Ornamented
In the htght Sl to ot Art

Rich fresh home made Chocolate Creams Cocosnut and

Cream Candies
o 71 Hotel Street hel Nnnmnu unit lort

PO ly qr

ESTABLISHEDIN 1852

Xa F FISHERS
NEWSPAPER

ADVE RTISSNOra C S
Rooms 3 and 31 Merchants Exchange California St

bn Francisco CallCornla

N n AiMKUTisia MMcirn rou
nil wpniMm imbllilieI on tliv
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Vlher ESS
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aimj tw fonnil on Ice al Jacob Wclk No SI Klnjt
Mreet Cull In and ciol roaretc
Honolulu Jan in ff 17 ISA 6m WO
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CabtM Lanch Tongue
Cifes CondeubeU Epg

Cnsoa CI a lu 1 and 2 lb tins
Caw iShriraps

Chscs Cranberry Snacr
Caxes Vara fine Cahillcs ia cartoons

Cast Mushroururt
CiseH Kont Turkey nn J Chielen

CiHS Salmon lkllltu
Case UnLnl MftenronI

Cam runily Turk 5 lb tins
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